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The  House  having  under  consideration  the  confiscation  of  the  property  of  rebels,  Mr.  ORTH 
said: 

Mr.  Speaker:  Treason  is  the  highest  crime  known  to  law,  whether  con¬ 
sidered  in  its  moral  or  its  social  aspect.  The  man  who  willingly  betrays  his 
country  or  conspires  its  destruction  is  justly  regarded,  and  ever  has  been,  as  guilty 
of  a  turpitude,  a  baseness,  and  a  moral  obliquity  without  a  parallel  in  the  history 
of  human  depravity  or  in  the  calendar  of  crime.  The  violator  of  private  friend¬ 
ship  is  regarded  as  a  perfidious  man,  and  justly  stamped  with  the  mark  of  oppro¬ 
brium,  while  he  who  strives  to  break  up  the  foundations  of  society,  to  overturn  the 
established  institutions  of  his  country,  to  rupture  every  tie  held  dear  by  man,  has 
in  all  ages  been  regarded  as  an  enemy  of  his  race,  whose  extirpation  is  demanded 
by  every  sentiment  of  humanity,  by  every  instinct  of  self-preservation,  and  by  the 
inexorable  logic  of  social  existence.  Morally,  the  traitor  in  his  mad  career  breaks 
every  bond  of  a  well-regulated  restraint  and  opens  upon  community  the  floodgates 
of  vice,  dishonesty,  fraud,  violence,  and  injustice.  He  diffuses  a  malaria  into  the 
moral  atmosphere,  and  defies  the  laws  of  God  with  the  same  ruthlessness  with 
which  he  endeavors  to  abrogate  the  laws  of  man.  In  his  presence  virtue  stands 
abashed,  and  vice  in  all  its  hideous  deformity  rules  the  hour.  His  object  is  to  de¬ 
stroy  the  foundations  of  society,  and  with  these  every  vestige  of  whatever  is  of 
good  report.  Feeling  his  own  abasement,  his  aim  is  to  drag  to  his  level  all  who  by 
the  practice  of  honorable  virtues  and  upright  walk  and  conversation  have  incurred 
his  envy  and  his  malice.  Politically,  he  is  endeavoring  to  rend  the  ligaments  of 
social  existence  which  men  have  formed  for  their  mutual  benefit  and  protection,  to 
upturn  the  civil  institutions  of  the  land  ordained  for  the  guardianship  and  safety  of 
life,  of  person,  and  of  property,  and  to  destroy  that  Government  which  has  pre¬ 
served  him,  his  property,  and  his  family,  and  extended  its  blessings  to  all  within 
the  folds  of  its  jurisdiction.  He  is  seeking  to  destroy  the  avenues  of  trnde  and 
commerce,  to  obstruct  the  due  administration  of  justice,  to  close  the  shop  of  the 
artisan  and  stop  the  farmer  in  the  cultivation  of  the  soil,  to  light  the  torch  of  civil 
war  and  rebellion,  to  array  brother  against  brother  iu  bloody  hostility,  and  fill  the 
land  with  widows,  with  orphans,  with  bankruptcy,  with  poverty,  and  universal 
desolation  and  destruction. 

Men  so  base  and  so  wicked  have,  in  all  ages  and  in  all  countries,  been  held  and 
treated  as  public  enemies,  and  the  highest  punishment  inflicted  upon  them.  The 
law  of  self-defense,  applicable  as  well  to  nations  as  to  individuals,  requires  that  the 
offender  who  thus  strikes  at  the  existence  of  the  nation  should  be  removed  from 
society  by  the  infliction  of  the  death  penalty,  or  subjected  to  such  other  punish¬ 
ments  by  way  of  example  as  may  be  necessary  to  vindicate  national  dignity  and 
deter  others  from  the  commission  of  the  same  offense.  “The  traitor  shall  die”  is 
plainly  written  upon  the  statute-book  of  every  civilized  or  semi-civilized  nation  of 
modern  or  ancient  times ;  and  the  question  of  proper  punishment  to  traitors  now 
forces  itself  upon  the  American  legislator  in  view  of  that  terrible  rebellion  which 
is  at  this  time  convulsing  our  land  and  filling  it  with  blood. 

In  the  proper  discharge  of  this  duty  it  becomes  us  to  look  into  the  judicial  history 
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of  that  country  whence  we  have  drawn  our  system  of  laws  ;  to  examine  the  law 
of  treason  ;  to  observe  its  changes  and  the  reason  thereof;  to  examine  the  philoso¬ 
phy  of  punishments  denounced  from  time  to  time  against  the  traitor;  and  deduce 
therefrom  the  law  of  treason  in  our  own  country,  and  the  power  to  punish  con¬ 
ferred  upon  Congress  by  the  Constitution. 

The  law  of  treason  in  England  was  first  definitely  enacted  and  authoritatively 
settled  by  act  of  Parliament  in  the  reign  of  King  Edward  III,  commonly  known  as 
the  statute  of  25  Edward  III.  The  immediate  origin  of  this  statute  was  in  the  fact 
that  prior  thereto 

“The  king’s  justices  in  different  counties  adjudged  men  indicted  before  them  to  be  traitors  for 
divers  matters  not  known  by  the  Commons  to  be  treasonable.” — Hallam,  3,  p.  204. 

By  this  statute  the  subject  was  for  the  first  time  informed  of  the  acts  which  should 
thereafter  constitute  the  crime  of  treason,  and  he  was  no  longer  at  the  mercy  of 
imbecile  or  corrupt  judges,  who  could  by  arbitrary  construction  decide  each  case  of 
alleged  treason  by  the  particular  circumstances  attending  it;  for  it  has  been  well 
said  that 

“No  people  can  enjoy  a  free  constitution  unless  an  adequate  security  is  furnished  by  their 
laws  against  the  discretion  of  their  judges.’’ 

The  punishment  of  traitors  at  common  law,  so  far  as  related  to  the  person,  we 
are  informed  b}7  Blackstone,  was — 

1.  That  the  offender  be  drawn  to  the  gallows,  and  not  he  carried  or  walk. 

2.  That  he  be  hanged  by  the  neck  and  then  cut  down  alive. 

3.  That  his  entrails  be  taken  out  and  burned  while  he  is  yet  alive. 

4.  That  his  head  be  cut  off. 

5.  That  his  body  be  divided  into  four  parts. 

6.  That  his  head  and  quarters  be  at  the  king’s  disposal. 

This  punishment  to,  us  seems  like  a  refinement  of  cruelty  to  the  culprit,  but  serves 
to  show  the  detestation  with  which  the  crime  was  viewed  in  that  early  age  of  the 
British  constitution  by  those  who  felt  and  appreciated  good  order  in  society,  and 
were  determined  to  punish  thpse  who  sought  its  destruction. 

But  the  common  law  did  not  stop  here  in  its  punishment.  The  conviction  of  the 
traitor  was  followed  by  attainder. 

Attainder  was  the  immediate  and  inseparable  consequence  of  a  sentence  of  death. 
Being  pronounced  a  monster  and  a  bane  to  human  society,  he  became  attaint, 
“stained,”  or  “ blackened!”  He  lost  his  civil  rights,  had  no  credit  or  reputation, 
could  not  be  a  witness,  was,  in  fact,  regarded  as  already  dead  in  law. 

The  legal  consequences  of  attainder,  the  incidents  .attached  thereto  and  insepara¬ 
ble  therefrom,  were  corruption  of  blood  and  forfeiture  of  estate. 

A  person  attainted  could  not  inherit  lands  from  his  ancestor,  nor  transmit  them  to 
his  posterity,  and  hence,  as  in  the  failure  of  issue  to  take  the  inheritance,  it  reverted 
or  escheated  to  the  lord  of  the  fee.  This  doctrine  was  in  deference  to  the  behests 
(if  I  may  use  the  expression)  of  the  feudal  system.  By  that  grand  military  system, 
so  long  and  so  extensively  prevalent  in  England,  and  on  the  Continent,  the  land 
was  claimed  in  fee  by  the  superior  lord,  and  by  him  grailfed  to  favorites  on  the 
condition  principally  of  rendering  military  service,  and  promising  fealty,  faith,  loy¬ 
alty  to  the  lord  from  whom  the  fief  was  holden.  As  a  natural  and  necessary  con¬ 
sequence,  when  the  tenant  becartie’  unfaithful,  or  rebelled  against  the  lord,  and  thus 
was  found  guilty  of  treason,  the  tenure  by  which  he  held  his  possession  was  violated, 
the  condition  was’ broken,  and  the  land  escheated  to  the  lord,  to  be  again  granted 
to  some  one  who  should  be  a  more  faithful  and  obedient  follower. 

In  process  of  time,  however,  as  feudal  tenures  passed  away,  giving  place  t,o  more 
liberal  and  enlightened  notions  of  government,  and  assuring  to  the  people  at  large 
a  recognition  of  their  manhood  and  of  their  rights,  the  dofctrine  of  the  corruption 
of  blood  upon  attaint  became  modified,  and  in  the  reigns  of  Elizabeth  and  William 
III,  the  Parliament  enacted  statutes  limiting  and  confining  it  to  the  higher  grades 
of  crime.  And  at  a  later  period,  several  years  after  the  adoption  of  our  own  Con¬ 
stitution,  by  the  statute  of  54  George  III,  corruption  of  blood  was  abolished  in  all 
cases  except  murder  and  high  treason. 

Forfeiture  of  estate  was  the  other  incident  following  the  judgment  of  attainder, 
and  this  incident  of  attainder  still  continues  to  be  the  law  in  England.  It  is 
founded,  We  are  told  by  Blackstone, 

“Upon  the  consideration  that  he  who  hath  thus  violated  the  fundamental  principles  of  govern¬ 
ment,  and  broken  his  part  of  the  original  contract  between  king  and  people,  hath  abandoned  his 
connections  with  society,  and  hath  no  longer  any  right  to  those  advantages  which  before  bfelpngcjL 


to  him  purely  as  a  member  of  the  community;  among  which  social  advantages  the  right  of 
transferring  and  transmitting  property  to  others  is  one  of  the  chief.” 

Tiie  reason  upon  which  this  doctriqe  of  forfeiture  is  founded  is  one  which  pro¬ 
duces  conviction  to  every  mind.  Men  enter  into  a  state  of  society  for  mutual  ben¬ 
efit  and  protection.  The  right  to  own,  transfer,  and  transmit  property  is  not  a 
natural  but  a  social  right.  It  is  conferred  upon  the  individual  by  the  rules  and 
regulations  of  sosiety,  made  and  altered  from  time  to  time  as  exigency  may  require. 
In  a  state  of  nature  I  can  use  the  horse  so  long  as  he  remains  in  my  actual  posses¬ 
sion,  and  I  can  only  retain  such  possession  by  the  arm  of  force  against  the  intruder 
who  desires  to  wrest  him  from  me.  In  a  state  of  society  my  right  to  the  horse  is 
recognized  and  enforced  by  the  laws  of  the  land,  and  my  right  to  Use,  possess, 
transfer,  or  transmit  him  is  guarantied  by  the  same  laws  which  will  come  to  my 
relief  whenever  my  right  is  invaded  or  threatened  by  another.  So  with  the  right 
to  all  property.  I  do  not  mean  the  mere  right  of  temporary  possession,  but  the  ab¬ 
solute  right  as  against  all  the  world.  It  is  wholly  created,  regulated,  and  preserved 
by  the  laws  of  society. 

In  return  for  the  enjoyment  and  protection  of  these  rights,  I  owe  corresponding 
duties  to  society,  the  highest  of  which  is  allegiance,  fealty,  loyalty.  Whenever  I 
become  derelict  in  my  duty  as  a  member  of  society,  and  especially  when  I  endeavor 
to  break  its  very  bdnds  and  upturn  the  foundations  on  which  it  rests,  I  violate  my 
implied  compact  as  a  member,  and  forfeit  all  claim  to  the  rights  which  it  has  con¬ 
ferred  upon  and  guarantied  to  me.  Hot  only  my  life  but  every  vestige  of  my  property 
is  at  the  disposal  of  that  government  which  I  intended  to  destroy,  and  that  govern¬ 
ment  owes  it  to  itself,  to  the  loyal  members  thereof,  in  punishment  of  my  crime,  to 
remove  me  by  the  death-penalty,  and  to  take  from  me  that  property  which  was  only 
mine  because  the  government  had  so  decreed  on  condition  of  my  loyalty. 

This  doctrine  of  forfeiture  is  not  the  creature  of  the  feudal  system.  It  existed 
long  prior  thereto,  and  is  traced  by  lawyers  to,  the  usages,  and  customs  of  the 
Scandinavians.  I  doubt  notit  existed  and  was  exercised  in  the  very  earliest  attempts 
of  man  to  establish  systems  of  civil  government,  because  it  is  founded  upon  principles 
of  reason  and  of  natural  justice.  It  was  recognized  and  enforced  in  the  very  infancy 
of  English  jurisprudence,  aud  although  it  has  in  the  mutations  of  time  and  the  ad¬ 
vancing  progress  of  the  science  of  law  undergone  many  changes  and  modifications, 
yet  the  principle  remains  to-day  an  essential  part  and  element  of  criminal  jurispru¬ 
dence  in  every  enlightened  and  civilized  nation. 

In  England,  at  the  time  of  the  adoption  of  our  Constitution,  real  estate  was  for¬ 
feited  upon  attainder  while  personal  estate  was  forfeited  by  conviction.  The  for¬ 
feiture  of  lands  had  relation  back  to  the  time  the  act  causing  the  forfeiture  was 
committed,  and  the  offender  could  not  alienate  or  incumber  the  same  to  the  preju¬ 
dice  of  the  king,  while  in  reference  to  personal  property  the  offender  could,  at  any 
time  prior  to  convictiipn,  sell  or  otherwise  dispose  of  the  same. 

Bills  of  attainder  are  likewise  known  to  British  history.  They  are  such  special 
acts  of  the  legislature  as  inflict  capital  punishment  upon  persons  supposed  to  be 
guilty  of  high  offenses,  such  as  treason  and  felony,  without  any  conviction  in  the 
ordinary  course  of  judicial  proceedings.  (3  Story  on  Constitution,  p.  209.  )  And 
the  most  eminent  of  English  lawyers  have  held  that  so  transcendent  and  unlimited 
are  the  legislative  powers  of  the  British  Parliament  that  they  had  the  power  to  at¬ 
taint  a  man  after  his  death,  and  this  power  was  frequently  exercised  by  Parliament. 
The  history  of  England,  especially  during  the  stormy  times  of  rebellion,  or  when 
the  Parliament,  was  but  the  reflex  of  the  whims  and  caprices  of  some  petty,  malig¬ 
nant  tyrant  who  for  the  time  being  occupied  the  throne,  is  full  of  these  revolting 
spectacles  where  the  supposed  offender,  after  lie  had  gone  to  his  last  account,  was 
exhumed,  as  it  were,  from  his  grave,  and  by  the  omnipotent  fiat  of  Parliament  de¬ 
clared  guilty  of  crimes  with  which  he  was  not  confronted  or  even  accused  during 
life.  The  stain  was  placed  upon  his  memory,  the  blood  was  corrupted,  and  his  in¬ 
nocent  posterity  robbed  of  that  inheritance  which  by  the  laws  of  the  realm  had 
descended  to  and  vested  in  them  as  the  lawful  descendants  of  their  ancestor.  A 
doctrine  so  monstrous  in  its  inquity,  so  revolting  to  every  sense  of  right  and  justice, 
could,  of  course,  find  no  toleration  among  a  people  who  loved  a  free  government, 
and  hence  we  find  among  the  prominent  clauses  of  our  Constitution  that  which  de¬ 
clares,  “  Ho  bill  of  attainder  or  ex  post  facto  law  shall  be  passed.” 

With  this  brief  and  to  me  (for  want  of  sufficient  time)  unsatisfactory  sketch  of  the 
prominent  features  of  the  law  of  treason  in  Great  Britain,  whence  we  derive  the 
bulk  of  our  civil  jurisprudence,  we  come  now  to  examine  the  law-making  power  of 
Congress  over  the  subject,  and  the  penalties  which  it  is  authorized  to  prescribe  for 
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the  punishment  of  treason.  The  framers  of  the  Constitution  were  fully  cognizant  of 
the  early  history  of  England  in  this  respect,  and  desiring  to  avoid  the  "difficulties  and 
dangers  resulting  from  vague,  indefinite,  and  frequently  corrupt  and  designing  con¬ 
structions  of  what  acts  should  constitute  this  great  crime,  wisely  declared  that 

“  Treason  against  tlie  United  States  shall  consist  only  in  levying  war  against  them  or  in  adhering 
to  their  enemies,  giving  them  aid  and  comfort.” 

On  this  subject,  the  definition  of  the  crime  of  treason,  which  so  long  perplexed 
the  people  and  the  statesmen  of  England,  we  have  no  difficulty  or  trouble.  The 
organic  law  of  the  land  has  declared  to  every  citizen  what  acts  he  may  commit  with 
impunity  and  what  acts  if  committed  will  call  down  upon  his  guilty  head  the  severe 
penalty  for  his  crime. 

The  same  section  of  the  Constitution,  article  three,  section  three,  which  defines 
treason  provides  that 

“  The  Congress  shall  have  power  to  declare  the  punishment  of  treason ;  hut  no  attainder  of  trea¬ 
son  shall  work  corruption  of  blood  1  or  forfeiture’  except  during  the  life  of  the  person  attainted.” 

Here  the  power  is  expressly  given  to  Congress  to  punish  the  crime  of  treason  ;  but 
I  presume  no  lawyer  would  doubt  for  a  moment,  in  the  absence  of  this  constitutional 
provision,  that  Congress,  as  the  law-making  branch  of  the  nation,  possessed  this 
power  of  providing  punishment  without  any  express  grant  of  the  power. 

Some  object  or  purpose  was  then  intended  by  the  framers  for  thus  inserting  this 
part  of  the  section,  and  that  object  unquestionably  was,  not  to  circumscribe  the 
authority  of  Congress  in  providing  punishment,  but  to  limit  and  restrict  the  conse¬ 
quences  of  attainder  which,  at  common  law,  followed  the  sentence  of  death  or  out¬ 
lawry.  Our  fathers  were  jealous  of  political  rights  and  privileges;  they  recognized 
to  its  fullest  extent  the  doctrine  of  conferring  upon  the  citizen  the  largest  liberty 
compatible  with  the  safety  of  society  ;  they  had  but  recently  severed  their  connec¬ 
tions  with  the  mother  country,  and,  in  the  organization  of  a  Government  for  them¬ 
selves  and  their  posterity,  their  principle  aim  was  to  secure  the  rights  of  the 
individual  against  the  tyranny  of  the  sovereign  and  the  caprices  or  corruptions  of 
the  legislature.  Viewed  in  this  light,  and  it  is  the  light  of  reason,  of  history,  of 
experience,  the  adoption  of  that  section  by  the  Convention  is  most  natural.  Not 
that  they  supposed  for  a  single  moment  that  without  it  CoDgress  would  not  possess 
the  power  of  providing  punishment  for  this  crime,  but  while  expressly  granting  to 
Congress  this  power  they  at  the  same  time  limited  the  common-law  effect  of  a  judg¬ 
ment  of  attainder,  and  surrounded  it  by  restrictions  which  they  considered  necessary 
for  the  safety  of  the  citizen,  and  to  secure  him  from  the  infliction  of  those  barbarous 
and  inhuman  punishments  which  had  characterized  and  for  ages  disgraced  the 
criminal  history  of  England. 

The  whole  question,  then,  of  the  extent  of  our  power  to  provide  a  punishment  for 
treason  which  in  our  judgment  shall  be  adequate  to  the  suppression  of  the  crime, 
rests  upon  the  construction  to  be  given  to  the  limitation  in  the  clause  referred  to. 
The  words  of  limitation  are,  “  but  no  attainder  of  tresaon  shall  work  corruption  of 
blood  or  forfeiture  except  during  the  life  of  the  person  attainted.” 

This  language  lias  as  yet  in  our  history  received  no  authoritative  judicial  construc¬ 
tion  ;  and  lienee  we  can  adopt  for  our  guidance  the  rule  laid  down  by  the  Supreme 
Court  in  the  case  of  Gibbon  vs.  Ogden,  9  Wheaton,  p.  209: 

“As  men  whose  intentions  require  no  concealment  generally  employ  the  words  which  most 
directly  ami  aptly  express  the  ideas  they  intend  to  convey,  the  enlightened  patriots  who  framed 
our  Constitution",  and  the  people  who  adopted  it,  must  be  understood  to  have  employed  words 
in  their  natural  sense,  and  to  have  intended  what  they  said.” 

To  ascertain  the  true  intent  of  the  framers,  the  student  naturally  turns  in  the  first 
instance  to  their  recorded  views  at  the  time  of  their  action,  if  such  be  accessible,  in 
order  to  throw  light  upon  subjects  of  doubtful  construction,  or  about  the  true  mean¬ 
ing  of  which  men  may  honestly  differ  in  opinion.  In  examining,  however,  Eliot’s 
Debates  of  the  Convention,  we  find  nothing  to  aid  us  in  the  solution,  and  the  same 
may  be  said  of  Madison’s  Papers.  Either  the  matter  was  not  the  subject  of  debate, 
or,  if  so,  it  was  regarded  as  not  of  sufficient  importance  to  merit  permanent 
preservation. 

To  prosecute  further  inquiry  we  consult  contemporaneous  exposition  and  the 
views  of  commentators  whose  learning,  research,  and  ability  command  attention. 
Those  able  political  essays,  published  during  the  time  of  the  adoption  of  the  Consti¬ 
tution  by  the  several  States,  and  denominated  “  the  Federalist,”  although  full  of 
political  wisdom  and  a  true  knowledge  of  the  science  of  government,  fail  to  throw 
aoy  light  whatever  upon  this  subject.  However  desirable  it  would  have  been  to 


the  student  of  constitutional  history  to  have  had  the  aid  and  assistance  of  those  who 
were,  doubtless,  familiar  with  the  views  of  the  members  of  the  Convention,  yet  these 
are  now  vain  regrets,  aDd  we  are  left  unaided  by  contemporaneous  exposition  to 
investigate  and  conclude  each  one  for  himself. 

Does  Congress,  then,  under  the  Constitution,  possess  the  power  to  punish  treason 
by  the  absolute  forfeiture  of  the  property  of  the  traitor  ?  After  a  careful  review  of 
the  question,  with  an  examination  of  such  authorities  and  discussions  as  were  within 
my  reach,  I  have  no  hesitation  in  answering  the  question  in  the  affirmative. 
"Whether  I  shall  be  able  to  convince  any  one  but  myself  of  the  truth  of  my  position 
may  probaby  be  my  fault. 

Eawle,  in  his  able  treatise  on  the  Constitution,  in  commenting  upon  the  third 
section  of  the  third  article,  says: 

“In  respect  to  the  forfeiture,  the  meaning  seems’’ — 

Mark  the  word  “seems” — 

“  to  be  that  Congress  shall  not  impose  a  forfeiture  beyond  the  term  of  the  offender’s  life,  but  it 
may  be  abolished  altogether;  and  in  this  sense  it  has  been  understood  and  acted  on  in  the  laws.” 

referring  to  the  act  for  the  punishment  of  treason  passed  in  the  year  1790. 

He  disposes  of  the  question  in  half  a  dozen  lines,  but  the  language  employed  by 
him,  and  the  exceeding  short  space  in  his  treatise  devoted  to  the  subject,  justify  us 
in  arriving  at  two  conclusions:  firstly,  that  the  question  did  not  then  attract  general 
attention  or  call  for  any  special  investigation,  and  at  that  time  more  practical  and 
pressing  portions  of  our  political  system  only  were  reviewed;  secondly,  that  even 
in  the  cursory  mode  in  which  he  mentions  the  matter,  he  does  it  with  a  doubt  upon 
his  mind,  saying  that  “  the  meaning  seems  to  be,”  &c.  No  one  need  be  at  a  loss  as 
to  the  weight  to  be  attached  to  an  authority  coming  to  us  as  this  does,  however 
learned  and  able  the  author  may  be  in  other  respects. 

Story,  volume  three,  page  172,  comments  upon  the  terms  “corruption  of  blood” 
and  “forfeiture  of  estate ”  jointly,  and  in  the  same  connection;  and  after  dwelling 
at  some  length  upon  the  severity  of  such  punishment  and  the  gross  injustice  it  inflicts 
upon  innocent  offspring  by  corruption  of  blood,  remarks  that — 

“  Upon  these  and  similar  grounds  it  may  be  presumed  that  the  clause  was  first  introduced  into 
the  original  draft  of  the  Constitution ;  and,  after  some  amendments,  it  was  adopted  without  any 
apparent  resistance.” 

Curtis,  the  most  recent,  as  well  as  one  of  the  most  able  commentators,  volume  two, 
page  387,  merely  states  that 

“  The  punishment  of  treason  was  left  to  Congress,  with  the  limitation,  however,  that  no  attainde1" 
of  treason  shall  work  corruption  of  blood,  or  forfeiture,  &c.” 

These  are  the  view's,  they  can  hardly  be  denominated  authoritative  views,  of  our 
writers  on  constitutional  law;  and  I  submit  that,  being  all  somewhat  cursory  in 
their  character,  and  exceedingly  limited  in  their  discussion  of  the  question,  they 
cannot  be  regarded  with  much  weight,  at  least  not  sufficiently  so  as  to  deter  further 
examination. 

The  first  law  on  this  subject  passed  by  Congress  was  in  1790,  and  after  declaring 
the  punishment  of  death  against  the  traitor,  provides,  “no  conviction  or  judgment 
shall  work  corruption  of  blood  or  forfeiture  of  estate.”  No  argument  against  my 
position  can  be  legitimately  drawn  from  this  act  of  Congress.  It  was  passed  in  the 
very  infancy  of  our  Government,  when  purity  and  patriotism  were  the  ruling  virtues 
of  official  and  private  life  ;  when  love  of  country  and  enthusiastic  devotion  to  our 
institutions  were  pure  and  unalloyed,  and  men  vied  with  each  other  only  to  perfect, 
to  strengthen,  to  perpetuate  the  Government  which  had  cost  so  much  of  sacrifice,  of 
suffering,  of  endurance.  Congress  was  satisfied  at  that  time  with  the  declaration  of 
the  death  penalty  without  resort  to  fines  or  forfeitures  as  an  additional  punishment, 
and  in  doing  so  merely  refrained  from  exercising  to  its  full  extent  the  power  of  pun¬ 
ishment  which  the  Constitution  has  conferred. 

The  language  of  this  section,  we  must  remember,  is,  “but  no  attainder  of  treason 
shall  work  corruption  of  blood  or  forfeiture  except  during  the  life  of  the  person 
attainted.”  If  the  Constitution  had  intended  to  prohibit  corruption  of  blood  or 
forfeiture  altogether,  why  add  the  words  “  except  during  the  life  of  the  person 
attainted?”  Had  these  latter  words  been  omitted  the  restriction  would  have  been 
absolute,  and  Congress  could  not,  by  any  punishment  whatever,  have  deprived  the 
person  attainted  of  any  property  for  even  a  single  day  or  hour.  But  these  words, 
“except  during  the  life  of  the  person  attainted,”  are  part  of  the  Constitution  ;  and 
shall  we  be  driven,  in  their  construction,  to  the  absurd  position  that  such  for¬ 
feiture  shall  only  extend  to  the  lifetime  of  the  traitor,  and  then  cease?  Did  our 


Constitution,  else  so  redolent  with  wisdom  and  statesmanship,  intend  to  provide  for 
such  a  farce  as  that  the  •property  of  the  traitor  should  be  forfeited  to  the  Govern¬ 
ment  only  for  that  brief  space  of  time  which  should  intervene  between  the  day  of 
sentence  and  the  day  of  execution?  Is  it  rational  or  logical  to  suppose  that  such  a 
construction  of  this  section,  where  the  forfeiture  at  best  would  probably  he  from 
thirty  to  ninety  or  one  hundred  and  twenty  days,  could  in  any  just  sense  of  the 
term  be' called  a  punishment?  Can  it  be  supposed  that  the  Constitution  intended 
to  regard  the  high  and  damning' crime  of  treason  with  more  lenity  than  the  criminal 
code  regards  the  comparatively  insignificant  crime  of  horse-stealing  or  petit  lardeny  ? 
In  the  latter  case,  by  the  common  consent  of  all  mankind  you  inflict  imprisonment, 
fine  and  forfeiture,  and  'affix  thereby  a  brand  of  infamy  upon  the  culprit  which,  like 
the  mark  of  Cain,  is  forever  upon  his  brow  ;  while  the  traitor,  guilty  of  every  crime 
known  to  the  decalogue,  and  more  too,  remains  undisturbed  in  his  possessions.  He 
who  commits  a  single  murder  forfeits  his  life  to  the  commonwealth,  and  such  of  his 
property,  by  way  of  fine,  as  the  judgment  may  impose ;  and  yet  he  who  by  his  trea¬ 
son  commits  a  thousand  murders  shall  be  exempted  from  any  practical  forfeiture. 

If  you  cannot  by  forfeiture  deprive  Hie  traitor  of  Mis  property,  how  can  you  collect 
any  fine  which  may  be  assessed  against  him  ?  Forfeiture  is  a  method  of  alienating 
property, , and  by  the  act  of  the  last'  Congress  you  authorized  a  fine  to  be  assessed 
against  the  traitor  of  not  less  than  $10,000.  This  fine  becomes  a  judgment  of 
court,  and  a  lien  upon  the  real  estate  of'  the  culprit,  and  the  same  judgment  also 
denounces)  the  sentence  of  death.  A  warrant  issues  to  the  officer  to  carry  into 
effect  the  sentence  of  death,  and  a  writ  of  fieri  facias  to  collect  the  fine  by  seizure 
and  sale  of  the  real  and  personal  estate.  Both  writs  are  in  process  of  execution  at 
the  same  time.  With  the  one  the  officer  makes  a  levy  on  the  real  and  personal 
estate  and  gives  notice  of  the  day  of  sale;  by  virtue  of  the  other  he  purchases  a 
rope  and  erects  a  scaffold.  The  defendent  is  to  be  hung  in  thirty  days  after  sentence, 
but  the  sale  cannot  be  had  without  giving,  say  forty  days’  notice  of  the  time  and 
place.  The  traitor  is  hung,  life  becomes  extinct,  the  attending  physician  pronounces 
him  dead ;  and  the  opposite  construction  of  the  Constitution  pronounces  the  writ  of 
fieri  facias  also  defunct  and  the  forfeiture  a  nullity.  For,  they  ,say,  you  can  only 
forfeit,  take,  alienate  the  estate  for  the  period  of  his  life,  and  if  you  proceed  to  sell 
property  by  virtue  of  the  fieri  fa-cias,  you  sell,  alienate,  convey  the  fee  simple 
thereof,  and  to  do  this  would  be,  in  the  opposite  view,  a  violation  of  the  Constitution. 

Absurd  and  ridiculous  as  such  a  conclusion  is,  it  is  the  legitimate  result  of  a 
contrary  construction  of  this  section  of  the  Constitution. 

What,  then,  is  the  fair  import  of  these  words,  “  except  during  the  life  of  the  person 
attainted  ?”  To  my  mind  they  will  admit  of  but  a  single  rational  interpretation, 
and  that  is  that  there  shall  be  no  forfeiture  after  the  death  of  the  person  attainted. 
In  other  words,  the  judgment  bf  the  court  shall  be  rendered  against  him  while  he  is 
alive,  after  he  has  had  a  fair  trial,  with  opportunity  to  confront  his  accusers,  meet 
them  face  to  face,  and  combat  their  accusations.  That  after  his  death,  whether 
according  to  the  course  of  nature  or  by  process  of  law,  no  judgment  or  sentence  shall 
be  had  the  effect  of  which  shall  be  to  forfeit  his  estate,  unless  that  shall  be  final  and 
irrevocable  prior  to  his  death.  If  I  were  disposed  to  indulge  in  mere  verbal  criticism 
I  might  animadvert  upon  the  word  “except”  used  in  that  section.  The  science  of 
philology  is  progressive,  and  the  same  words,  in  different  ages  and  times,  may  be 
used  to  mean  dissimilar  things,  or  designate  dissimilar  objects.  Change  is  a  law  of 
nature  irrevocably  stamped  upon  everything,  animate  or  inanimate,  and  pertains  to 
every  department  of  human  knowledge.  The  word  “except”  we  are  told  by  lexi¬ 
cographers,  is  equivalent  to  the  word  “  unless,”  and  a  century  ago,  as  reference  to 
the  writers  of  that  age  will  show,  was  used  almost  exclusively  in  the  same  sense,  as 
we  now  use  the  word  “  unless.”  Numerous  instances  of  this  are  found  in  the  Holy 
Bible,  where  the  word  “except  ”  is  used  in  sentences  in  which  at  the  present  day  we 
should  invariably  use  the  word  “unless;”  thus: 

“  Except  ttin  Lord  build  the  House,  they  labor  in  vain  that  build  it.” 

“Except  the  Lord  of  Hosts  had  left  unto  us  a  very  small  remnant  we  should  have  been  as  Sodom.” 

“  Can  two  walk  together,  except  they  be  agreed.” 

“ Except  a  man  he  horn  again,  he  cannot  see  the  Kingdom  of  God.” 

“Except  ye  repent,  ye  shall  ail  likewise  perish.’’ 

In  all  these  instances,  and  they  could  be  multiplied  almost  ad  infinitum  from 
writings  of  that  age,  both  sacred  and  profane,  the  word  “except”  is  used  in  the 
6ense  in  which  we  of  the  present  day  would  use  the  equivalent  word  “unless.” 

Now,  then,  let  us,  in  further  illustration  of  my  position,  substitute  .the  word 
“  unless’.’  for  the  word  “except”  iu  the  clause  under  consideration.  It  will  then 
read:  ..... 
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“  But  no  attainder  of  treason  shall  work  corruption  of  blood  or  forfeiture,  unless  during  the  life 
of  the  person  attainted.” 

Unless  what  or  when  ?  The  attainder  shall  not  work  forfeiture  unless  it  be  worked, 
completed,  uuring  the  lifetime.  If  the  prisoner  die  after  verdict  of  guilty  and  before 
judgment,  there  can  be  no  forfeiture.  If  the  prisoner  die  after  sentence  of  deatli  and 
before  judgment  of  forfeiture  is  entered,  there  can  be  ho  forfeiture.  If  the  prisoner 
be  executed  after  sentence  of  death  and  before  judgment  of  forfeiture  is  entered, 
there  can  be  no  forfeiture.  The  sentence  of  death  and  the  judgment  of  forfeiture 
are  not  necessarily  simultaneous  acts.  They  may  be  rendered  separately,  on  sepa¬ 
rate  days,  if  you  please,  and  the  right  is  thus  reserved  to  the  prisoner  to  move  in 
arrest  of  the  judgment  of  forfeiure  even  after  sentence  of  death  is  passed  upon  him  ; 
for  the  criminal  law  holds  the  rights  of  the  prisoner  in  such  regard  that  it  will  take 
no  step  against  him  in  any  of  the  stages  of  the  trial,  from  arrest  to  final  execution, 
without  giving  him  an  opportunity  of  being  heard  in  his  defense. 

In  further  support  of  my  position,  let  me  advert  to  the  fact  that  in  England,  long 
prior  to  and  at  the  adoption  of  our  Constitution,  attainder  of  treason  after  the  death 
of  the  supposed  traitor  (I  mean  his  natural  death  before  trial  or  even  accusation)  was 
of  frequent  occurrence.  This  was  a  monstrous  doctrine,  shocking  to  every  principle 
of  justice  updn  which  the  criminal  code  is  fonnded,  to  accuse  a  man  of  crime  after 
death,  when  none  is  to  speak  for  his  innocence,  to  proceed  to  trial  and  judgment,  to 
wrest  from  innocent  hands  the  property  which  by  law  upon  his  death  descended  to 
and  vested  in  his  heirs,  and  forfeit,  their  property,  not  lus  property,  to  the  Govern¬ 
ment  for  his  supposed  criminal'  conduct.  Is  it  not  more  just  and  reasonable  to  supr 
pose  that  the  Constitution  intended  to  embrace  and  provide  against  this  monstrous 
perversion  of  natural  justice,  than  that  they  intended  so  absurd  a  proposition  as  that 
the  forfeiture  of  estate  should  only  be  for  that  brief  period  of  time  between  sentence 
of  death  and  its  execution? 

The  Constitution,  in  conferring  upon  Congress  the  “power  to  declare  the  punish¬ 
ment  of  treason,”  when  the  civilized  world  at  that  time  punished  treason  by  death, 
certainly  meant  to  confer  upon  Congress  the  power  to  declare  the  death  penalty  as 
part  of  the  punishment.  Congress  exercised  this  power  at  a  very  early  period  in 
our  history  by  declaring  the  death  penalty,  and  no  man  has  ever  doubted  the  power 
of  Congress  in  this  respect.  Can  it  then  be  inferred  that  the  Constitution  bad  a 
more  tender  regard  for  the  property  of  a  traitor  than  for  his  life.  And  yet  such 
would  be  the  result  if  a  contrary  doctrine  prevailed. 

So  much  for  the  legal  view  of  the  question,  the  right  of  Congress  to  provide  for 
the  absolute  forfeiture  of  the  traitor’s  property,  as  was  done  by  the  act  of  Congress 
of  July  17,  1862.  That  act  was  however  restricted  (in  deference  to  the  opinion 
then  entertained  by  many  persons  both  in  and  out  of  Congress)  by  an  explanatory 
joint  resolution  passed  on  the  same  day. 

The  object  of  the  bill  now  under  consideration,  just  reported  from  the  Judiciary 
Committee,  is  to  “explain  ”  said  explanatory  resolution,  and  leave  the  law  stand  as 
it  does  by  the  act  of  last  session.  I  am  in  favor  of  doing  this,  but  I  prefer  doing  it 
directly,  as  provided  by  the  amendment  I  have  offered  to  the  bill  of  the  committee, 
by  a  simple  repeal  of  the  explanatory  resolution. 

I  ask  the  attention  of  the  House  for  a  few  moments  to  some  observations  as  to  the 
propriety  of  a  law  making  forfeiture  absolute.  We  are.  told  that  taking  the  property 
of  the  traitor  and  placing  its  proceeds  in  the  national  Treasury,  is  a  robbery  of  his 
innocent  offspring,  and  a  visiting  of  the  sins  of  the  father  upon  his  children.  Even 
if  this  were  so,  it  would  be  but  a  just  fulfilment  of  the  scriptural  denunciation 
against  the  wicked;  for  we  are  told  that  the  sins  of  the  father  (and  I  am  inclined  to 
think  that  this  includes  treason)  are  visited  upon  the  children  even  unto  the  third 
and  fourth  generation. 

But  I  deny  the  proposition.  You  cannot  take  from  one  that  which  he  hath  not. 
You  cannot  rob  one  who  is  not  possessed  of  anything.  I  propose  to  take  from  the 
traitor  his  property  before  his  death,  and  before  it  can  descend  to  and  vest  in  his 
heirs.  The  child  has  no  natural  right  to  the  property  of  the  father.  Even  in  society 
the  child  cannot  demand  as  a  social  right  the  possession  of  his  father’s  estate.  The 
father,  during  his  lifetime,  can  alienate  his  property  by  deed  of  conveyance  or  by 
will  to  take  effect  at  his  death,  and  he  can  by  either  process  totally  disinherit  his 
children,  and  grant  his  estate  to  strangers.  It  is  only  in  a  certain  contingency  that 
the  child  obtians  possession  of  the  father’s  property,  as  where  he  dies  intestate,  and 
this  right  of  inheritance  is  purely  a  social  right,  depending  upon  express  legislation 
or  immemorial  usage  ripened  into  the  validity  and  sanctity  of  express  law.  Society 
has  tiie  right  without  crime  to  take  to  itself  the  property  of  any  of  its  members, 
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upon  his  death,  and  hence  we  have  what  is  denominated  “  collateral  inheritance 
tax,”  by  which  in  many  States  the  sovereign  on  failure  of  direct  issue  takes  to  him¬ 
self  a  certain  portion  of  the  inheritance.  The  right  of  a  State  to  take  from  the 
collateral  heir  implies  the  equal  right  to  take  from  the  direct  heir,  and  if  it  can 
take  a  part,  it  can  upon  the  same  principle,  take  the  whole.  If  the  State  can  do  so 
in  the  absence  of  crime,  there  is  the  greater  reason  why  it  can  do  so  for  the  punish¬ 
ment  of  crime,  and  especially  so  where  the  crime  is  one  that  strikes  at  the  very  exist¬ 
ence  of  social  institutions  which  alone  have  protected  the  individual  in  the  acquisi¬ 
tion  and  enjoyment  of  that  property. 

Whil$  I  should  oppose  the  enactment  of  laws  which  would  inflict  cruel,  harsh,  or 
unjust  punishment  upon  offenders,  yet  we  must  not  lose  sight  of  the  object  of  penal 
statutes.  Society  owes  it  to  itself  to  inflict  such  punishment  as  is  adequate  to  the 
enormity  of  the  offense,  and  at  the  same  time  serve  as  a  wholesome  terror  to  evil¬ 
doers  ;  and  it  is  equally  the  duty  of  society  to  enact,  modify,  or  change  their  penal 
code  as  the  exigency  of  the  occasion  may  demand. 

We  are  in  the  midst  of  a  terrible  rebellion.  From  the  sturdy  blows  of  organized 
treason  this  nation  is  to-day  reeling  and  staggering  like  a  drunken  man.  The  times 
demand  of  patriotism  the  exercise  of  every  virtue,  of  every  duty,  in  crushing  the 
rebellion  and  punishing  its  guilty  authors.  While  the  soldier  has  left  his  home  and 
the  comforts  and  endearments  of  his  hearthstone  to  confront  the  armed  traitor  on 
the  field  of  battle,  while  he  is  enduring  all  the  privations  of  a  soldier’s  life,  under¬ 
going  the  fatigues  of  a  soldier’s  duties,  to  preserve  the  Constitution  of  the  country 
and  its  liberties  and  its  blessings,  our  duty  in  these  Halls  is  to  strengthen  the  arm 
of  that  patriotic  soldier,  to  cheer,  to  succor,  to  aid  and  encourage  him,  and  by  the 
exercise  of  every  constitutional  power  assist  in  dethroning  treason  and  to  mete  out 
proper  punishment  to  traitors. 
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